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I. Identity of Petitioners
Elizabeth and Jason Brooks were the plaintiffs in the trial court and

the appellants in the Court of Appeals.

II. Court of Appeals Decision

Petitioners seek review of the Division I unpublished decision in

Brooks v. BPM, COA No: 69332-8-1 filed on March 17, 2014. Citations
in this petition are to the numbered pages of the Court of Appeals opinion
attached as Appendix A. The Court of Appeals denied Petitioners’ timely
motion for reconsideration on April 10, 2014. That order is attached as
Appendix B to this petition.

II1. Issues Presented for Review
1. Whether an employer fulfills its duty to assist a disabled employee in
seeking alternative employment in the company when the only
‘interaction’ with the employee is a single phrase in an e-mail stating the
employer “would be willing to take a look within the organization” for
other jobs and then orders the employee’s final check without ever
acquiring any information on the parameters of the disability or actually
evaluating potential jobs.
2. Whether this court should provide guidance interpreting RCW
49.78.300(1)(a), the statute that prevents interference with maternity leave

and whether that statute is so narrowly construed that if the employer



allows the employee to take maternity leave no other behavior is

considered “interference”.

3. Whether it is sexual harassment for an employer to refuse to reassign

an employee so that she can breast feed her infant based on the fact that

giving birth is a normal life event and only women give birth and whether
the accompanying hostility experienced by the employee for taking
maternity leave is also sexual harassment.

4. Whether it is retaliation to interfere with maternity leave, refuse to

reasonably accommodate a cognizable medical condition and to sever

employment based upon the fact that a woman is medically compelled to
nurse her baby.
IV. Statement of the Case
The following facts are contained in the Court of Appeals Opinion
and supplemented by the trial court record.

A. The Trial Court Ruled That a Single Reference By the
Employer Stating It “Would Be Willing To Take a Look
Within the Organization” for Alternative Employment for
Elizabeth Brooks Satisfied The Employer’s Duty to Aid an
Employee in Finding Another Job for a Disabled Employee.
Elizabeth Brooks, Appellant, was the only woman employed at the

managerial level by BPM, the Respondent. In late February 2009, she

announced that she was pregnant. Within two weeks Walt Bowen, the

owner of the company, wrote an e-mail stating critical of Elizabeth’s job



performance. CP (150) The employer produced no previous record of
any negative comments regarding Elizabeth Brooks. The following day,
Bowen wrote a second e-mail regarding Elizabeth’s pregnancy:

[ would suggest that given her situation as it

now stands and the care the [sic] will be needed

with her child that we approach her with the idea of

being “the marketing and sales team leader” at

Overlake...this is better than the alternative.”

CP 151

At trial the owner of the company confirmed that “the alternative”
was termination.

In September 2009, Ms. Brooks gave birth to a baby girl. Elizabeth
and her employer agreed that she would take a 12 week maternity leave.
Four days after giving birth, Elizabeth received an ominous e-mail from
her superior, Vice President Dennis Parfitt. The e-mail strongly suggested
that her job was at risk. (CP 152) Parfitt continued to pressure Ms.
Brooks about her job throughout her maternity leave. Multiple witnesses
testified to Elizabeth taking calls in her home office from which she
emerged distraught and in tears.

Fearing that she would lose her job, Elizabeth returned to work
part-time after just 6 weeks. Ms. Brooks testified that she was afraid if she

did not return she would lose her job. Parfitt continued to pressure

Elizabeth Brooks to resign and offered her contract work if she would



leave. Ms. Brooks refused. This culminated on December 10, 2009 when
Parfitt drove from company headquarters in Portland and took Ms. Brooks
to lunch. (CP 153) He spent three hours pressuring Elizabeth to quit and
she continued to refuse. Four different witnesses testified how distraught
Elizabeth was after the lunch with Parfitt and that evening when she
attended an employee holiday party. (CP 153-154)

December 21, 2009 was Elizabeth’s first full day back at work
from maternity leave. On that same day the Respondent fired her. (CP
154) She was informed that her last day would be December 31* because
“Walt wants you off the payroll.” (CP 154) Thus Elizabeth spent the rest
of the month believing that she no longer had a job. On December 30,
2009, the Respondent reversed ccurse and without explanation told Ms.
Brooks to report to company headquarters the first week in January. (CP
154)

Meanwhile, Elizabeth Brooks’ baby would only feed from the
breast. The baby would not take formula and after trying to entice her to
do so the infant refused bottles. Thus, in order to nourish her daughter,
Elizabeth had no choice but to brzastfeed her. This was not a problem
because for the most part Ms. Brooks worked out of her home office by
telephone. (CP 149) She traveled to facilities owned by the company but

had always been in charge of her own travel schedule. (CP 149) Elizabeth



had arranged for her mother-in-law to travel with her, acting as a nanny.
(CP 156)

In early February 2010, the Respondent presented Elizabeth with a
new travel schedule. That schedule required her to travel four days a
week, three weeks out of every month and to change locations every day.
The new schedule nearly doubled her travel from the prior year, was
significantly more than in 2008 and quadrupled the amount Ms. Brooks
travelled in 2007. (CP 155) She could not keep that schedule and breast
feed her infant, a fact her employer knew. (CP 155) Ms. Brooks became
increasingly anxious as it became clear that BPM would not wait until she
weaned her baby to install the new travel schedule.

On February 9, 2010, the owner of the company wrote the
following e-mail to Parfitt.

Having a baby is not a disability and millions of women are

working after childbirth. Maybe if she thought it was going

to change her career options she should have taken a

different approach to her career.
(CP 155-156)

During this time, Elizabeth Brooks approached her employer with
several alternatives, including limiting her travel to those properties

reachable by car and continuing an employee coaching program taught via

phone conferences. (CP 156) Elizabeth made it clear that her baby would



be weaned by late May or June. However, the Respondent continued to
demand that she begin the schedule immediately. Elizabeth Brooks
became increasingly stressed and anxious about being able to feed her
baby. As a result, her milk began to dry up. Alarmed, Elizabeth saw her
doctor who confirmed that stress has a deleterious effect on milk supply.
On February 23, 2010, Elizabeth’s physician, wrote a note which read:

“Ms. Brooks may not to tiavel as long as she is breastfeeding.”
(CP 157)

Elizabeth held onto the note but it became clear that her milk
supply was continuing to diminish. On March 10, 2010, Elizabeth
reluctantly provided her doctor’s note to Parfitt fearing there would be
repercussions. (CP 157) Six days passed with no communication from
her employer. It is unrefuted that neither Parfitt nor anyone else at BPM
made any attempt to discuss the parameters of the note with Elizabeth
Brooks or requested permission t speak with her doctor. Parfitt stated
that he assumed the note meant that Elizabeth Brooks was medically
prevented from all travel including car travel. (CP 158) His interpretation
of the note was inconsistent with the testimony of Elizabeth’s physician.

On March 17, 2010 Parfitt ordered Elizabeth’s final check. The
day prior, on March 16, 2010 Parfitt sent an e-mail to Elizabeth Brooks

stating that they needed to “come to a quick resolution”. The only inquiry



he made regarding other jobs in the company consisted of the following

phrase.

I am also willing to take a look to see if there are any

positions within the organization that do not require

travel...the only positions I can think of off hand, pay a lot

less than what you currently make...

Op 22 (CP 158)

The trial court and Division I both found that the Respondent
satisfied its duty to interact with the employee based upon this lone phrase
Parfitt wrote in the March 16" e-mail.

B. In a Case of First Impression Division One Narrowly
Construed the Term “Interference” in RCW 49.78.300(1)
Finding that it Only Pertains To Whether or Not the Employer
Allowed the Employee to Take Maternity Leave.

As Division I points out there are no Washington cases interpreting
the term “interference” in RCW 49.78.300. In fact, to date our courts have
not analyzed statutes in this emerging area of the law. Looking to the
Family Medical Leave Act, Division I found that FMLA does not define
the term ‘interference” and so applied Department of Labor regulations for
a definition of the term. (Op 25) The opinion concluded that
“interference” is defined as refusing to allow the employee to take
maternity leave. The Division I opinion affirmed the trial court’s finding

that since Elizabeth Brooks took maternity leave and then returned to

work there was no interference with her maternity leave. (Op. 25) Based



on its narrow analysis of the term “interference” Division 1 found that the

Respondent did not interfere with Ms. Brooks’ maternity leave. (Op 26)
This is a matter of first impression. The opinion is confined to the

fact that her employer allowed Elizabeth Brooks to take maternity leave

and addresses none of the other circumstances that arose from that act.

C. Whether It Is Sex Discrimination For An Employer To Act
With Hostility Toward an Employee Who Has Taken
Maternity Leave and Is Medically Compelled to Breast Feed
Her Infant.

The Division I opinion states that the Respondent’s efforts to get

Ms. Brooks to leave the company in late 2009 were related to her

pregnancy and concluded that pressuring her to leave the company was

harassment. Op 16. However, the opinion concludes that because Parfitt
was not verbally harsh to Ms. Brooks, his actions were not abusive. No
legal basis is provided for this conclusion. Op 17 Furthermore, the
examination of sex harassment does not include any analysis of hostility
shown toward Ms. Brooks

Since only women become pregnant it stands to reason that the
pervasive and hostile treatment experienced by Ms. Brooks was sex
discrimination. This court has previously found that discrimination based

upon pregnancy is sex discrimination. Hegwine v. Longview Fibre Co.,

Inc., 162 Wn. 2d 340, 172 P.2d 688 (2007). Furthermore, that



Respondent’s hostility toward Ms. Brooks extended to her breastfeeding
requirements was reflected its rigidity in addressing that need. Pregnancy,
childbirth and nursing are normal life events. Those normal life events are
only experienced by women. Ms. Brooks did not have a choice when it
came to nursing her infant. The Respondent had a choice in its treatment
of her. Hostility for taking maternity leave continued to echo in
Elizabeth’s relationship with her employer. A work environment made
hostile due to gender is sexual hacassment.
D. Whether An Employee Has Retaliation Claims When Her
Employer Has Interfered With Her Maternity Leave, Created
A Hostile Work Environment In Response To Exercising Her
Right To Maternity Leave and Refused to Provide
Accommodation For a Medically Documented Disability.
Retaliation claims are governed by RCW 49.60.210. The Division
I decision ignores the retaliatory action by the Respondent regarding
maternity leave and pressuring Elizabeth Brooks to resign. Furthermore
the opinion overlooks the fact that the Respondent fired Ms. Brooks her
first day back from maternity leave. This was not a mere threat—the
employer ordered that Elizabeth be gone telling her, “Walt wants you off
the payroll.” (CP 154) The decision ignores the reality that such an action

creates a hostile work environment. Finally, Elizabeth Brooks had a

medically cognizable medical condition and pursuant to law was entitled



to an accommodation. What she got instead was her final paycheck.
These are acts of retaliation on the part of the employer.

V. Argument Why Review Should Be Granted

Pursuant to well-settled case law the employer must engage in an
interactive process with a disabled employee and assist that employee in
looking for other jobs within the company that can be performed despite
the disability. A long line of cases interpret RCW 49.60.030 in the context
of employee disability. This line of cases requiring an interactive process
between employer and employee was developed to avoid exactly what
happened in this instance. Furthermore, this Division I opinion construes
the term “interference” so narrowly that an employer can browbeat, harass
and threaten an employee throughout maternity leave. This Court should
accept review to address the needs of working mothers who are
experiencing a normal life event by taking maternity leave and nursing
their babies because employers continue to react with hostility. Finally,
this Court should review retaliation claims within the context of maternity
leave, sexual harassment and failure to reasonably accommodate.
A. The Appellate Opinion Conflicts With this Court’s Decisions

Establishing that an Interactive Process is Triggered When an

Employee Reports a Disability and it Conflicts With Other
Appellate Court Decisions.

10



This court should grant review under RAP 13.4(b)(1) because this
decision conflicts with a line of cases that direct the employer and the
employee to engage in an interactive process to determine alternative
employment for the disabled employee. This doctrine was firmly

established in Goodman v. Boeing, 127 Wn. 2d 401, 899 P.2d 1265

(1995). Case law continues to find an affirmative duty on behalf of the
employer to assist the employee in finding alternative positions within the
organization. “Reasonable accommodation thus envisions an exchange
between employer and employee where each seeks and shares information
to achieve the best match between the employee's capabilities and
available positions.” Id. at 408-409. Notice from the employee of a
disability “triggers the employer's burden to take ‘positive steps’ to
determine the extent of the disability” and accommodate the employee's
limitations.” Goodman v. Boeing, at 407.

In multiple opinions this court has tasked the employer with the
responsibility of making cognizable efforts to find alternative employment
for the disabled employee elsewhere in the company. Dedman, 98
Wash.App. at 486, 989 P.2d 1214; Clarke v. Shoreline Sch. Dist. No. 412,

106 Wash.2d 102, 121, 720 P.2d 793 (1986); Havlina v. Washington State

Dept. of Transp. 142 Wash.App. 510, 178 P.3d 354 (2007).

11



The Respondent sought no information on Elizabeth’s disability
and took no affirmative steps to help her find another position in the
company. Thus Respondent’s conduct falls well below the standard
established in previous opinions issued by this court requiring an employer
to “take positive steps” to accommodate an employee and urging both
parties to “seek and share information to achieve the best match” in
locating a different position. Harrell v. Washington State ex rel. Dept. of
Social Health Services, 170 Wash.App. 386, 285 P.3d 159 (2012).
Pursuant to well established case iaw, merely suggesting that there “may”
be an opening at another facility does not satisfy the criteria the law
requires of an employer in responding to a disability reported by the
employee. ' The opinion mischaracterized an offhand comment as a “job
offer” even though the record reflects none of the typical criteria
associated with a valid proposal such as position, title, salary or
responsibilities.

Furthermore, this opinion conflicts with another recent decision by
Division I and thus is ripe for discretionary review pursuant to RAP
13.4(b)(2). In Frisino v. Seattle School Dist. No. 1, 160 Wash. App. 765,
249 P.3d 1044 (2011) the defendant tried multiple accommodations but

Division I found it did not go far enough in attempting to find an

! Downey v. Crowley Marine Services, Inc., 236 F.3d 1019, 1023 (9m Cir. 2001)

12



accommodation. The opinion warns, “An employer may choose to make

only one attempt at accommodation, but it risks statutory liability if that

attempt is not effective and it cannot show that additional efforts are an
undue burden.” Frisino at 782. It is the employer’s responsibility under
the law to offer an accommodation that is reasonable and effective.”

Frisino also reinforces “a flexible interactive process” as the employer and

employee exchange information in order to find an alternative placement

for the employee. Frisino at 779.

B. This Decision Interpreted RCW 49.78.300(1) Which Makes
This a Case of First Impression. There is No Previous
Interpretation of the Term “Interference” in the Context of
this Statute Prohibiting Interference With Maternity Leave.
Additionally This is a Decision With Broad Public Policy
Implications.

Promulgated in 2006, RCW 49.78.390 specifically references
Washington’s statutes governing leave as distinct from the federal scheme.
However, in its analysis of the term “interference” Division I turned to the
Federal Medical Leave Act which also does not define the term. The
Appellate court then analyzed “interference” by applying federal labor
regulations. In doing so Division I applied an unnecessarily narrow

interpretation of “interference” and erroneously concluded that in the

context of maternity leave the term is limited to precluding the employee

2 EEOC v. UPS Supply Chain Solutions, 620 F.3d 1103, 1110 (9" Cir. 2010);
Barnett v. US. Air, Inc., 228 F.3d 1105, 1114-15 (9" Cir 2000) (en banc),
vacated on other grounds, 535 U.S. 391 (2002).

13



access to such leave. This flawed analysis led Division I to conclude that
since the Respondent “did not prevent Brooks from taking leave” it
therefore had not “interfered” with her maternity leave under the terms of
the statute. Op 13.

However, a search of federal cases interpreting the FMLA reveals
a much broader interpretation of the term “interference”. Bachelder v.
America-West Airlines, 259 F.3d 1112 (9™ Cir. 2001) helds that the
exercise of the right to take FMLA leave must be “meaningful” and that
an employee cannot suffer negative consequences as a result of availing
herself of FMLA leave. “[S]tatutory and regulatory language of FMLA
makes clear that where an employee is subjected to “negative
consequences...simply because he has used FMLA leave,” the employer
has interfered with the employee’s FMLA rights under 29 C.F.R. Sec.
825.220(a)(1)”. Bachelder at 1124. In Xin Liu v. Amway Corporation,
347 R.3d 1125, 1137 (9" Cir. 2003) the plaintiff was terminated following
negative performance reviews after taking FMLA to give birth to a child.
That opinion concludes that if taking FMLA is connected with negative
acts by the employer, such acts constitute interference with the employee’s
right to FMLA. Xin Liu v. Amway, at 1137.

As these cases demonstraie, the federal courts have not limited the

term “interference” to refusing to allow the employee to take FMLA leave.

14



Division I did not analyze the Respondent’s acts pursuant to whether or
not they “discouraged” Elizabeth Brooks from taking maternity leave.
Certainly threatening Elizabeth Brooks’s job and pressuring her to resign
“discourage” taking maternity leave. This court should broaden the term
interference to include harassment of the employee so that the acts such as
those of the Respondent are precluded. Our state supreme court should
define the meaning of a state statute as opposed to relying on an
interpretation of federal labor regulations.

Pursuant to this Division I decision, an employer could pressure,
threaten and browbeat an employ<e on maternity leave and still not violate
the law. Such an interpretation strips the teeth from this statute and
exposes employees to unconscionable behavior. There is no indication
whatsoever that the legislature intended to limit the term “interference” to
whether or not the employee is allowed to take maternity leave.

C. Forcing A Woman To Choose Between Her Job And Feeding
Her Baby Is Gender Discrimination and An Issue of Public
Policy. )

In Washington case law there is, essentially, a single opinion that
addresses pregnancy in the workplace and that is in the context of hiring.
Hegwine v. Longview Fibre Co., Inc., 162 Wn. 2d 340, 172 P.2d 688
(2007). Issues of maternity leave and nursing mothers returning to the

workplace have not yet been fully addressed. Increasingly, these are

15



issues of public policy with serious and far reaching implications.’
Women are now breadwinners in the family and our law are still catching
up to that fact. The subject of nursing mothers in the workplace is now a
legal topic.*

The Center for Worklife Law has documented a nearly 400%
increase in caregiver discrimination suits filed between 1999 and 2008, as
compared to the previous decade.” The syndrome even has a name:
“Maternal wall bias”. Researchers have found this bias toward mothers is
more prevalent than the glass ceiling bias against women in general. The
most famous study found that when subjects were given identical resumes,
one but not the other for a mother, the mother was 79% less likely to be
hired, 100% less likely to be promoted, offered an average of $11,000 less
in salary and held to higher performance and punctuality standards than

the non-mother.®

3See: RCW 49.60.030(1)(g); SMC14.06.030(b).

“Nicole Kennedy Orozco, “Pumping at Work: Protection from Lactation
Discrimination in the Workplace” 71 Ohio L.J. 1282 (2010); Alison A. Reuter,
“Subtle But Pervasive: Discrimination against Mothers and Pregnant Women in
the Workplace,” 33 Ford. L. Rev. 1369 (2010).

> Cynthia Thomas Calvert, the Center for WorkLife Law, Family Responsibilities
Discrimination: Litigation Update 2010, at
www.worklifelaw.org/pubs/FRDupdate.pdf (2012)

® Steven Benard et al., Cognitive Bias and the Motherhood Penalty, 59 Hast. L.J.
1359 (2007-2008); Shelley J. Correll et al., Getting a Job: Is there a Motherhood
Penalty? 112 Am J. Soc. 1297 (2007).

16



The Division I opinion concluded that there cannot be a finding of
gender discrimination in this matter because there was no adverse
employment action taken against Eiizabeth Brooks. In reaching that
conclusion the decision relied solely on the fact that the Respondent
reversed its position 10 days after ﬁring Ms. Brooks. There is no action
more adverse than firing an employee, which severs the employer-
employee relationship. The opinton relies on Kirby v. City of Tacoma,
124 Wn. App. 454, 98 P.3d 321 (1998) when characterizing the firing of
Ms. Brooks as failing to be an adverse employment action. An essential
distinction in Kirby is that the employer threatened to fire the employee.
Here the employer actually fired the employee. At the time that the
Respondent told Ms. Brooks that her employment ended in less than two
weeks the Respondent fully intended to follow through with that action.
Thus it was not merely a “threat” to terminate her. In addition, “adverse
action” is not limited to termination.

Washington courts have defined “adverse employment

action.” According to our Supreme Court, discrimination

requires “an actual adverse employment action, such as a

demotion or adverse transfer, or a hostile work

environment that amounts to an adverse employment
action.”

Robel v. Roundup Corp., 148 Wash.2d 35, 74 n. 24, 59 P.3d 611
(2002).

17



Working in an environment where she was abruptly fired her first
day back from maternity created a hostile work environment. Brooks
spent the intervening time believing that she was no longer employed at
the end of the month. Ms. Brooks and her husband were distressed over
finances and she experienced humiliation because she had been fired.
Brooks testified that when she visited company headquarters the
atmosphere was tense and strained. Rescinding the termination does not
erase the stigma of being fired and does not insulate the Respondent from
repercussions. Furthermore, the fact that Elizabeth Brooks took maternity
leave continued to echo in her relationship with her employer causing
resentment and hostility following her return to work as evidenced by the
owner’s derogatory e-mails. (CP 155-156)

Having a baby is a normal life event. It is also a normal life event
only experienced by women. Therefore, Respondent’s hostility toward
Elizabeth Brooks was sex discrimination. The Respondent refused to
consider any alternatives or to reassign Elizabeth Brooks due to her need
to nurse her baby. Furthermore, the Respondent penalized Elizabeth
Brooks for taking maternity leave and having a baby by refusing to discuss
her schedule and seized on the doctor’s note to state that she could no
longer do her job. This was also hostility based on gender because it was

related to taking maternity leave and the need to nurse her infant. To

18



establish sexual harassment an employee must prove (1) The harassment
was unwelcome; (2) The harassment was because of sex; (3) The
harassment affected the terms or conditions of employment and (4) The
harassment is imputed to the employer. Glasgow v. Georgia-Pacific
Corp., 103 Wn.2d 401, 408, 693 P.2d 708 (1985). Glasgow describes an
environment abusive enough to “alter the conditions of employment” and
urges that the effect on the employee be determined by the “totality of the
circumstances”. Id. at 406-407.

The harassment in this instance was severe enough that Elizabeth’s
milk began to dry up. Elizabeth Brooks repeatedly pleaded with her
employer to join with her in finding a solution. Ms. Brooks proposed
multiple ways to remain working until she could wean her baby. The
Respondent did not consider any of these alternatives and continued the
hostility it had shown Elizabeth Brooks since she took maternity leave.
The Respondent failed to produce a calendar altering the schedule the trial
court estimated at minimum doubled Elizabeth’s travel demands.

Because only women nurse babies the type of rigidity
demonstrated by the Respondent is related to gender. Breastfeeding is
directly related to childbirth. WAC 162-30-020. Therefore these actions
and accompanying hostility are discrimination based upon sex in

derogation of RCW 49.60.030. Hegwine v. Longview Fibre Co., supra.
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D. Ms. Brooks Has Separate Retaliation Claims Related To
Maternity Leave, Right To Accommodation and Sexual
Harassment.

RCW 49.60.210 declares that it is unlawful to retaliate against an
employee for exercising a statutory right. RCW 49.78.220. confers a right
to maternity leave and RCW 49.60.630 protects against harassment based
upon sex. Finally, RCW 49.60.030 also protects aﬁy employee with a
disability and case law has established that protection extends to
temporary disabilities. Elizabeth Brooks exercised her right to maternity
leave, her right to reasonable accommodation and her right to be free of
harassment based upon sex. Her employer retaliated against her for
exercising each of those statutory rights.

CONCLUSION

The Court should grant review, reverse the Court of Appeals and
remand for resolution of Appellant’s claims for disability discrimination,
interference with maternity leave, sex discrimination and retaliation. The

Appellants renew their request for attorney fees on appeal pur